Symposium: Compliance or
Concern? Institutional Review
Boards in Journalism and Mass
Communication Education

Introduction

Are the very principles of freedom
of expression and the First Amendment
that underlie much of the scholarship
in journalism and mass communica-
tion education placed at risk by federal
regulations that require prior approval
of research designs? Four senior schol-
ars deliberate on the rationale, contra-
dictions, ethics, and First Amendment
issues generated by compliance with
federal research regulations.*

* Editor’s Note: A panel focused on
IRBs is scheduled for the 2002 AEJMC
Annual Convention. “Institutional
Review Boards and Prior Restraint,”
Friday, August9,5:00t0 6:30 p.m. Pan-
elists: Margaret Blanchard, University
of North Carolina, Chapel Hill; Mary
Ann Ferguson, University of Florida;
Annie Lang, Indiana University,
Bloomington; Glenn Leshner, Univer-
sity of Missouri. Moderator, Erik Bucy,

Indiana University.

Brandon Hunt
and Candice A. Yekel

Moving from Compliance to Concern

In 1974, the National Commission
for the Protection of Human Subjects
of Biomedical and Behavioral Research
was established, and Congress passed
the National Research Act. These were
the first regulations in the United
States protecting the rights and welfare
of research participants and
establishing the institutional review
board (IRB) as a mechanism to protect
human participants involved in
research. According to Title 45 Code
of Federal Regulations (CFR) Part
46.102(d), research is defined as a
systematic investigation designed to
develop or contribute to generalizable
knowledge.! The primary purpose of
the IRB is to protect the rights and
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welfare of research participants in
several ways. First, it protects people’s
privacy by ensuring that information
about research participants is
safeguarded. Second, it protects
research participants by ensuring that
researchers make informed consent
about participating in research.
Finally, it protects research
participants by reviewing research
studies before they begin to minimize
the potential for harm to participants.

The Belmont Report: Ethical
Principles and Guidelines for the
Protection of Human Subjects of
Research, written in 1979 to address
the legislation mentioned above,
addresses three basic principles:
respect for persons, beneficence, and
justice.? Respect for persons includes
the notion that research participants
should be treated as autonomous
agents who have free will and that
people who have diminished
autonomy (e.g., children, people with
psychiatric disabilities, people who are
incarcerated) should be protected.
This means that participants enter into
the research voluntarily and that they
have informed choice. Beneficence
means that researchers, regardless of
their field of study, will do no harm to
participants and that they will
maximize the possible benefits and
minimize possible harm that could
occur as a result of being involved in
the research study. In terms of justice,
researchers will treat all participants
equally.

Related to these three principles
are the issues of informed consent,
assessment of risks and benefits, and
selection of participants. Informed
consent is often times viewed as a
single snapshot in time rather than a
process that goes beyond a signature

on a consent form. All people who
participate in research studies have the
right to make an informed decision
about what could potentially happen
to them if they participate in a research
study. Information about the study
should be presented to potential
participants in a manner that clearly
states what will happen during the
study in a way they can comprehend.
Informed consent also means making
sure that potential participants know
that their participation is completely
voluntary and that they can cease their
participation at any time. Providing
this information eMmpowers
participants by giving them enough
knowledge to make an informed
decision.

The role of the IRB, and that of the
researchers themselves, is to assess the
potential risks and benefits of the
research study, particularly whether
the potential risks to participants can
be justified in some way. If the risks
can be justified, participants still have
the right not to place themselves at risk
through the informed consent process.
Finally, in terms of selection of
participants, the procedures used
should be fair and just. According to
the Belmont Report, researchers
“should not offer potentially beneficial
research [to some participants but not
others] . .. or select only ‘undesirable’
persons for risky research.”

So how does all of this relate to
researchers in the areas of journalism,
mass communication, and related
fields? More and more, researchers in
these areas are addressing sensitive
topics such as sexual behavior, drug
and alcohol use and abuse, and Web-
based pornography. As a result, the
research they conduct falls under the
purview of the IRB. These kinds of
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studies can place participants at
psychological risk, which is more
difficult to assess and protect for than
physical risks. Often when discussing
potential risks in a study, the first thing
that comes to mind is physical risk. It
is important to realize that although not
always apparent, psychological risks
are real and should not to be
considered less important than
physical risks. Comnsider a social
science study designed to investigate
how people communicate about sexual
behavior. This type of study may not
have physical risks; however,
psychological risks do exist. For
example, one of the participants may
have been a victim of sexual abuse or
assault, and discussing this topic may
be uncomfortable and/or could elicit a
negative psychological or emotional
response.

The purpose of the IRB is not to
critique the research design or to
determine whether the research
questions are valid or appropriate, but
rather to assess whether the research
will place participants at risk (e.g., risk
of harm, violation of privacy, lack of
true informed consent). There is a
shared responsibility among the
researcher, the IRB, and the university
to protect research participants;
therefore, these entities should work
collaboratively rather than at cross
purposes. For example, information
from research studies can be
subpoenaed unless the researchers
apply for a certificate of confidentiality,
issued by the National Institutes of
Health, which protects research data.
Additional information about
obtaining a  certificate of
confidentiality may be found on the
NIH Web site.® Researchers and
participants need to be aware of this,
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particularly if they are asking or being
asked about sensitive topics, for
example illegal drug or alcohol use or
other illegal behaviors. IRBs also
conduct continuing reviews of
ongoing, approved research at some
interval not more than once a year.
This meaningful process provides an
opportunity for the IRB to review what
progress has been made in the research,
any unanticipated problems involving
risks, proposed changes to the research,
and the careful review of the originally
approved consent form for accuracy
and completeness.

As stated above, the role of the IRB
is to review research protocols in order
to protect the rights and welfare of
participants and potential participants.
University IRB committees are made
up of faculty who conduct research,
community members who represent
the public, and the IRB staff, who are
responsible for overseeing that the
rules and regulations (e.g., university
policies, federal laws) are being
followed. These three groups of people
who make up the IRB ensure that the
informed consent process is used
appropriately and effectively with
potential participants, and that
participants’ confidentiality is
protected. They also ensure an
equitable selection and distribution of
participants, and assess the risks and
benefits to participants and to society.

As social scientists, journalism
and mass communication researchers
should be involved with IRBs. Being a
member of a university or agency IRB
committee is one way to be involved
and to give a voice to communication
and journalism researchers. Talking
with the IRB staff when developing a
research protocol is another way to
help inform them about research in

these fields. IRBs also need to do more
outreach and education with a variety
of social scientists to help them
understand what they do and the
services that they can provide
researchers. This may also alleviate the
misperception that IRBs are
bureaucratic entities that only exist to
protect the interest of the university or
agency.

In summary, we agree with Dr.
Greg Koski, director of the Office for
Human Research Protections, that we
would like to see human research
protections move from “a culture of
compliance to a culture of concern.”
In light of this paradigm shift, the
Office of Regulatory Compliance at
Penn State University is changing its
name to the Office for Research
Protections. This is to reflect the
change in perspective that the role of
the IRB, along with the researcher and
the university, is to protect the rights
and welfare of research participants.
By working together, researchers and
IRBs can make sure that research
participants are protected while
expanding the field of knowledge in
the social sciences.

Endnotes

' Title 45 Code of Federal Regulations (CFR) Part
46.102(d), Federal Register, 56, 0. 28013.

* The National Commission for the Protection of
Human Subjects of Biomedical and
Behavioral Research. (1979, April 18). The
Belmont Report: Ethical Principles and
Guidelines for the Protection of Human
Subjects of Research. Retrieved March 27,
2002 from http://ohsr.od.nih.gov/mpa/
belmont.php3

? Certificates of Confidentiality Kiosk. http://
grants1.nih.gov/grants/policy/coc/index.htm

Margaret A. Blanchard

Special Problems for Journalism and
Mass Communication Scholarship

Researchers in the hard sciences
have recently come under increasing
government scrutiny because of the
events of September 11, 2001. Govern-
ment officials are concerned that scien-
tific secrets could be revealed through
their publication in journals and pre-
sentation at conferences. Researchers
in journalism and mass communica-
tion are aghast at such a governmental
incursion, yet they regularly submit to
governmental incursion into their re-
search in another form: Institutional
Review Boards, or IRBs.

The IRB represents a noble effort by
the federal government to ensure that
experiments such as those seen in Nazi
concentration camps and in Tuskegee
donothappen again. Thereview boards
were set up to make sure that any re-
search with human subjects meets cer-
tain protocols designed to provide the
utmost protection to the research sub-
jects. The federal government made sure
that universities and other institutions
doing research with human subjects
took the proper precautions by tying
federal funding to instituting and en-
forcing proper protective procedures. If
your research is using federal funds to
support it, then these research proto-
cols must be observed. In fact, Congress
is preparing to consider legislation that
would make all biomedical research,
regardless of funding source, subject to
IRB review and approval.

All federal money granting agen-
cies but one signed on to human subject
research protocols as adherents to this
policy, which is now administered by
the Department of Health and Human
Services. All of these signatories are
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involved in health-related experimen-
tation with human subjects. The lone
holdout from this human subjects re-
search protocol is the National Endow-
ment for the Humanities, the funding
agency that provides what federal
money there is available to most non-
medical research on university cam-
pus.

But, mostuniversities—and the fed-
eral Office of Human Subjects Protec-
tions—ignore this distinction. The
OHSP approves expansion of the re-
view process to almost all research that
involves human beings conducted in
any department on campus. University
attorneys, eager to protect the institu-
tions from loss of federal funds and
from any possible lawsuits, endorse this
expansion. Now, ethnographicresearch
projects must be approved by non-de-
partmental sources before they may be
conducted; so must oral history inter-
views. So must interviews by journal-
ism students with practicing journal-
ists for such projects as honors and
master’s theses and doctoral disserta-
tions.

The federal government thus is in-
volved in protecting the world’s popu-
lation from “harm” done by research-
ers. “Harm” has expanded to more than
physical harm done by medical proce-
dures; it now, for example, includes
protecting individuals from embarrass-
ment and annoying questions. And the
protections are now constructed so ex-
pansively that the simplest research
project that goes beyond the classroom
must be approved by a review board
across campus.

The Academic Affairs Institutional
Review Board at the University of North
Carolina at Chapel Hill has been step-
ping up its review of campus programs
under the mandate from the Office of
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Human Research Protections and from
the university attorney’s office.! Our
School of Journalism and Mass Com-
munication has fallen increasingly un-
der its purview, and the IRB chair is
now routinely reviewing student and
faculty research projects to make sure
that they cause no “harm,” including
emotional harm or embarrassment.

InJanuary, Thad the opportunity to
appear before the National Human Re-
search Protections Advisory Panel, the
group that makes suggestions on the
changes in and implementation of the
rules for human research protection.
The session was aimed at determining
if there might be some subject areas that
should be excluded from human sub-
jects review. Irepresented our program,
and two other scholars presented the
concerns of oral history and ethno-
graphic studies. The American Asso-
ciation of University Professors orga-
nized the panel.

L argued four main points:

First, I stressed our belief that the
IRB interferes with our teaching
mission in the School of Journalism
and Mass Communication. Here [
contended that it was our job as
journalism and mass communication
educators to educate students in the
techniques of research and the ethics
of our field as opposed to someone
representing another discipline in an
AA-IRB across campus imposing that
discipline’s research discipline and
ethical standard.

*Second, I argued that the AA-IRB
and its rules interfere with our
ability to evaluate our profession
and make suggestions for improve-
ment, which is a prime duty of an
academic community. Here I tried to
explain the problems students and

—

some faculty have in interviewing
practicing journalists when they must
obtain a signed permission form from
each of them indicating that they were
told the purpose of the project and
were advised of their rights to refuse
to answer questions if they so desired.
Journalists already know this; present-
ing journalists with such paperwork
weakens the trust between subject and
source and likely lessens the possibil-
ity of honest interchange between the
two.

* Third, I pointed out that IRB
supervision is demoralizing to many
of our faculty and students. IRB
supervision is an explicit statement
that the university and the federal
government do not trust you to
conduct research properly. It is a
statement that all research designs
must be reviewed and approved by
some outside body far more trained
and capable in research than the
students and the faculty who teach
them.

*Fourth, I stressed that IRB supervi-
sion is a violation of the First
Amendment and its interpretations
against prior restraint. Having an
IRB on campus that reviews and
approves research projects before they
may be conducted is not part of the
education process; it is a prior
restraint. It calls for the student or the
faculty member to seek and obtain
permission from the university and
the federal government through the
local IRB that is implementing federal
regulations to protect human subjects
before any project can be attempted.
That meets the most basic of defini-
tions of prior restraint.

Our concerns, as noted above, deal
with research projects done by honors
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and graduate students and faculty mem-
bers. We have been fortunate enough to
negotiate an exemption for journalistic
work. Now our IRB says formulaically
that it does not want to interfere with
journalism, which is clearly covered by
the FFirst Amendment. The National Hu-
man Research Protections Advisory
Panel, which has a substantial impact
on the rules, seems to agree that any
journalism is free from any kind of re-
view. That clearance does not extend to
other kinds of projects conducted by
students or faculty within a journalism
school.

Some advisory panel members were
far from welcoming to the issues raised.
Journalists, forexample, lie as they prac-
tice, and they should not be allowed to
function unsupervised said one mem-
ber, referring to the Food Lion contro-
versy of several years ago. The same
member felt that journalists “harm”
people in other ways such as embar-
rassing them or holding them up to
ridicule. At times the discussion cer-
tainly did seem as if some panel mem-
bers at least were making the journal-
ism education committee pay forreal or
alleged sins of the profession.

In an attempt to evade the possibil-
ity of prior restraint issues, some panel
members disputed the notion that the
IRBs around the country were imposing
governmentregulations on faculty mem-
bers and students. They argued that
local IRBs were imposing local univer-
sity regulations on research. The head
of the Office of Student Research Pro-
tections, Dr. Greg Koski, disabused panel
members of that idea quickly as he said
that the local IRBs were indeed enforc-
ingregulations ordered by federal agen-
cies. Although Koski did not venture
into the prior restraint or other First
Amendment issues, the picture he de-
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scribed certainly did seem to fit the
parameters of prior restraint.

Advisory Panel members also made
clear that unreviewed research often
caused problems; they pointed to the
professor in the Business School at Co-
lumbia University who sent letters to
New York area restaurants about his
alleged food poisoning that developed
from eating atthoserestaurants. It turned
out that professor had not eaten at any
of the restaurants; he was just testing
the establishments’ responses. Now
there, they said, was a clear case of
harm. None of us on the program dis-
agreed with that assessment, but we
didn’t get a chance to point out that the
business professor would be paying for
that offense. Post-event punishment is
alive and well in this country as far as
academic misdeeds are concerned. As
long as the research does not involve
physical harm to the subjects, legal ac-
tion after the fact seem perfectly appro-
priate when the rules of good research
behavior are violated so egregiously.

The question, however, often be-
comes one of what is good research
procedure? Our AA-IRB manual says
that it will follow the code of research
ethics of the discipline involved in the
project. Yet when the oral historian of
our panel offered up the research code
developed by the field, panel members
rejected itasinsufficient to guard against
problems the Office of Human Research
Protections was set up to end.

Our problem in journalism and
mass communication research, how-
ever, is that we have no code of research
ethics solely for our discipline. We bor-
row heavily from the American Public
Opinion Research code or from the
American Psychological Association
code, trying to fit our round research
projects into the square holes of other
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research codes. Given the range of re-
search done in journalism and mass
communication programs across the
country, it seems highly unlikely that a
conversation on a common code of eth-
ics could ever take place. Nor, perhaps,
should such a discussion evertake place.
Our field, like the media field from
which many of us came and for which
we train many of our students, is highly
individualistic. And we like it that way.
We would also, I think, like our freedom
from government review of ourresearch
projects. The level ofbureaucracy grows
and grows in this review, and more
paperwork must be filed each time the
review process occurs, and more time
elapses between the submission of ap-
plications for IRB approval and the ac-
tual approval. In some cases, the oppor-
tune time for the project passes as pa-
perwork becomes delayed. This results
in some projects being abandoned and
others being drastically revised due to
time constraints or requirements of the
IRB.

I hold the unenviable position of
being the local IRB chair for our school
while at the same time campaigning
against the regulations. This is compli-
cated even further because I teach and
research in First Amendment areas. My
own solution to this personal dilemma
istodothe very bestjobIcanin meeting
current IRB regulations as efficiently
and expeditiously as possible while at
the same time seeking to end the IRB
incursion into our program.

I do historical research, and the
subjects of my research are all dead. So
far, that has been a bar to IRB review. My
students, however, are not so lucky.
They are fascinated by twentieth-cen-
tury history, especially if some of the
subjects are still alive. They think that
oral history will provide information

unavailable through documents and
provide “true” insights into the past. To
do that oral history—to ask journalistic
type questions of living participants in
historical events—requires IRB ap-
proval. The IRB even wants to review
and approve the general subject areas
that they intend to pursue for questions
as well as the telephone script they plan
to use to recruit participants.

Many of these students have been
in my First Amendment classes. Seek-
ing IRB permission violates First
Amendment principles, but we can of-
fer them no alternatives. The federal
government and its agent, the local IRB
board, holds all the cards. The ultimate
trump is the fact that it can withhold
your degree if you don’t get the neces-
sary government approval for your re-
search project.

I have no problems with supervi-
sion of medical research where the pos-
sibility of physical harm is ever present.
I have no problems with supervision of
research involving children, and T have
no problems with supervision of re-
search funded from federal sources.
Other than those areas, I think that fed-
eral supervision of campus research
projects should disappear.

Journalism and mass communica-
tion projects that do not fit into one of
these categories should be excluded
from review. Excluded means some-
thing quite different from the “exempt”
category under the current system. If
you believe your project is “exempt”
from review, you still must submit all
the paperwork to prove to an IRB offi-
cial that it is indeed exempt. These are
projects with minimal or the slightest
possible risk—projects like most of our
interviews involve. Excluded means that
you don’t have to file the paperwork
before you can begin. If our work were

excluded from IRB review, you, youand
your colleagues, you and your students
could simply do the research, being
responsible for the consequencesifthey
are somehow adverse.

That’s the way free speech—and
free enquiry—has operated for genera-
tions in this country. That’s the way
academic research worked before the
federal governmentbecame involved in
a very bad case of mission creep and
decided to become Big Brother to all
academic researchers. The IRB should
go back to supervising projects that
might cause physical harm and leave
other research projects alone.

Useful resources

Brainard, Jeffrey. “Panel Proposes New
Guidelines for Research with Human
Subjects.” Chronicle of Higher Education, 12
January 2001, file:///G1IRB articles/chornicle/
chron11202.html

Brainard, Jeffrey. “The Wrong Rules for Social
Sciences?” Chronicle of Higher Education,
Nov. 2, 2001, file:///G |IRB articles/chornicle/
chron3901.html

“Growing Concern Over IRBs Prompts NAS
Study.” American Psychological Society
News & Research, APS Observer Online, file:/
//G1/IRB articles/ APS Observer.htm

Office for Human Protections, U.S. Department
of Health and Human Services, htip://
ohrp.osophs.dhhs.gov/

“Protecting Human Beings: Institutional Review
Boards and Social Science.” Academe, May-
June 2001, 55-67.

Shea, Christopher. “Don’t Talk to the Humans:
The Crackdown on Social Science Research.”
Linguafranca, Vol. 10, No. 6, September 2000.
wysiwyg://2/http://www.linguafranca.com/
print/0009/humans.html

Shopes, Linda. “Institutional Review Boards
Have a Chilling Effect on Oral History.”
Perspectives, September 2000. file:///g| /IRB
articles/historians.html

Young, Jeffrey R. “Committee of Scholars
Proposes Ethical Guidelines for Research in
Cyberspace.” Chronicle of Higher Education,
2 November 2001, file:///G | IRB articles/
chornicle/chron1102601.html
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Endnote

' Our university has an IRB organized for the
medical side of campus and one set up for the
academic affairs side of campus.

Deni Elliott

AClash of Cultures, an Opportunity for
Ethics

Underwhat conditions should jour-
nalistic research, particularly the work
of student journalists, be run through
the school’s Institutional Review Board?
“Never!” isthe response of First Amend-
ment advocates; “Always,” say the hu-
man participant protectionists.

When IRB and mass communica-
tion researchers meet, a clash of cul-
tures can occur. Here, I'will discuss that
clash and point out some ethical im-
peratives that translate easily across the
cultures, Journalism and Mass Commu-
nication educators have something to
learn from scientific researchers and
something to teach their budding com-
municators about the treatment of hu-
man participants.

Informed consent— a concept ba-
sic to scientific research, but foreign to
journalistic process — requires that par-
ticipants truly understand, from their
perspective, ratherthan theresearcher’s,
what will actually happen to them if
they agree to participate in an investiga-
tion. The participants must understand
allrisks and benefits. They must under-
stand the limits of any promises of con-
fidentiality. They must know who to
contact if they suffer research-related
injuries. Finally, they must be able to
withdraw from the investigation at any
time without penalty. Accordingto ethi-
cists David Wendler and Jonathan
Rackoff, “Any ethically valid process
for enrolling competent subjects in re-
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search must satisfy three conditions: 1)
sufficient evidence that subjects who
enroll want to enroll, 2) subjects’ con-
trol over whether they enroll, and 3)
sufficient evidence, accessible to ob-
servers independent of the research
team, that conditions one and two have
been satisfied when subjects enroll,”

Translating the idea of informed
consent to journalistic process would
mean the end of the “ambush inter-
view,” among other reporting conven-
tions. While it may not be realistic to
expect journalists to treat their story
subjects as scientists treat theirresearch
subjects, it is important to understand
how and why journalistic research is
different from scientific research before
determining that respect for subjects’
autonomy has no place in journalism
and mass communication scholarship.

The clash of cultures between IRB
and communication faculty has been
identified erroneously as a concern
aboutintrusion on freedom of the press.
Journalists, even student journalists,
must be free to pursue their investiga-
tions without the prior review of any-
one. If the goal of the investigation is
publication in a bona fide news publi-
cation or production, one would find
little debate on this need for journalis-
tic freedom. However, if the goal of the
investigation is something different—
like the production of ajournal article—
IRB submission and approval may be
required. The clash of cultures is not
over First Amendment freedoms, but,
rather, develops from differing assump-
tions about the nature of knowledge,
and thus the goal of research.

The need for Institutional Review
Board approval developed with scien-
tific research in mind, biomedical re-
search in particular. Research, as de-
fined within the Common Rule—a set of

regulations that have applied to all Fed-
erally funded investigations since 1991
— means “a systematic investigation,
including research development, test-
ingand evaluation, designed to develop
or contribute to generalizable knowl-
edge.”

Scientific inquiry seeks static, re-
producible knowledge that is true over
a wide variety of instances. Journalistic
inquiry seeks evolving, yet verifiable,
knowledge that is true about a particu-
lar case in point.?

The difference in investigatory goals
between science and journalism leads
to the confusion that develops when
two very different enterprises use com-
mon language. That is the clash of cul-
tures. What is meant by journalistic
research, if the intended outcome is an
editorial production, is something dif-
ferent in kind from scientific research
that is intended to lead to “generaliz-
able knowledge.” The production of
news stories is not the kind of research
that is under the purview of IRB. How-
ever, the difference between scientific
and journalisticresearch doesnot shield
journalism and mass communication
scholars and students from all IRB over-
sight.

Faculty or student research de-
signed to develop “generalizable knowl-
edge” — the kind of research that would
be reported in a journal article or that
would resultin athesis or dissertation —
is subject to review if the research uses
human participants. But, like most
things in life, there are exceptions. The
Common Rule excludes from the need
for IRB review, “educational tests, sur-
vey procedures, interview procedures,

or observation of public behavior un-
less (i) information obtained is recorded
in such a manner that human subjects
can be identified, directly or through

identifiers linked to the subjects; and
(ii) any disclosure of the human sub-
jects’ responses outside the research
could reasonably place the subjects at
risk of criminal or civil liability or be
damaging to the subjects’ financial
standing, employability, orreputation.”™
Marketing surveys, then, would be ex-
empt from IRB review, but surveys of
how students use the personals in the
classified ad section to cruise for same-
sex lovers would not. Student research,
like faculty research, must be submitted
for IRB review if it involves human
participants and if it is intended to re-
sult in generalizable knowledge.

A more difficult problem develops
in determining what to do with courses
designed to train students in research
techniques. Despite the differences be-
tween science and journalism, student
practice in interviewing and reporting
involves human participants who may
be harmed in the process of student
learning.

Most schools have distinguished
between student research projects,
which require IRB review, and research
practica, which do not. For example,
the University of Colorado at Colorado
Springs excludes from review course
projects that provide students with “an
opportunity to practice the same meth-
ods of observation customary to the
various disciplines,”®

Duke excludes from review, “class
projects designed to provide students
an opportunity to practice various re-
search methods such as interview, ob-
servation and survey techniques, as well
as data analysis.”® As long as the stu-
dent work is not intended to develop
“generalizable knowledge” for publica-
tion, including presentation in profes-
sional or academic venue, it does not
need to be reviewed by IRBs.
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However, schools are also sensitive
to the possibility that students learning
how to become researchers may subject
human participants, particularly vul-
nerable human participants, to risk. In
some cases those practica must be indj-
vidually reviewed. Other schools, such
as The University of Montana, require
course instructors to submit a syllabus
for such courses, and to demonstrate
that they are teaching students relevant
concepts in research ethics.” Yet others
leave the matter entirely up to each
instructor. Despite the variety of school-
specific requirements, there is overall
conceptual agreement, “Explicit recog-
nition of the importance of human sub-
ject protection issues should be an inte-
gral part of introducing students to re-
search methodologies in any disci-
pline,” according to University of Colo-
rado, Colorado Springs policy.®

How this should translate into the
journalism and mass communication
curriculum is in the teaching of the
ethics of investigation to students, Stu-
dentsshould learn the special responsi-
bilities associated with doing research
that involves story subjects’ potentially
criminal activities or other matters that
could cause harm if subjects’ identities
and activities became known. Students
ofjournalism and mass communication
should understand why children, the
elderly, people with disabilities, and
members of minority groups are consid-
ered vulnerable populations, justas stu-
dents in the hard and soft sciences need
this information. Journalists and mass
communicators in training need to un-
derstand that their moral responsibili-
ties to private individuals that they en-
counter in learning their skills are dif-
ferent from their responsibilities to pub-
lic officials.

Journalism and mass communica-
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tion educators can take a lesson from
their colleagues in science, and require
students to be responsible researchers,
Without the requirement of written, in-
formed consent, students in journalism
and mass communication programs
could still be required to provide, at the
beginning of interviews, information
such as the purpose of their investiga-
tion, their class, departmental and in-
stitutional affiliation, any reasonable
risks and benefits of participation and a
reminder that participation is volun-
tary. This kind of disclosure is ulti-
mately protective of the student inves-
tigator, instructor, and the institution,
Ultimately, the development of such
respectful habits in pre-professionals
can only bolster the credibility of com-
munication professionals in the future,
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Is This A Prior Restraint?
Institutional review boards (IRBs)

can approve, require modifications of,

or disapprove research under the rules

of the U.S. Department of Health and
Human Services.! Nonetheless, the very
existence as well as the operation of the
IRBs raises a number of constitutional
issues for university researchers.

IRB critics claim that the IRB’s prior
review ofresearch projects violates their
First Amendment rights and academic
freedom.? Margaret A. Blanchard, the
William Rand Kenan Jr. professor of
journalism and mass communication
at the University of North Carolina-
Chapel Hill, argued: “We believe that
the press in all of its manifestations is
free from governmental interference
because of the First Amendment to the
U.S. Constitution. The IRBisa govern-
mental intrusion on freedom of the
press.” She added that the IRB creates
“a chilling effect” on intellectual free-
dom and research of journalism and
mass communication insofar as its cur-
rent structure and operations are con-
cerned.?

The American Association of Uni-
versity Professors (AAUP), however,
do not consider the HHS rules on IRBs
offensive to academic freedom in and
of themselves. “[TThe aim of reducing
risks to human research subjects does
not itself endanger academic freedom,
and its abandonment would yield noth-
ing positive for the freedom of re-
search,” AAUP stated.* But the AAUP
has noted that the IRB regulations can
abridge academic freedom if they are
unnecessarily overbroad.

Given the ongoing debate over
IRBs, this essay examines First Amend-
ment questions about the HHS rules.
The essay first places academic free-
dom in a First Amendment context.
Next, it analyzes the textual and
applicational contours of the HHS rules
under free speech jurisprudence. And
finally, the essay assesses the HHS rules

against freedom of speech and the press
for journalism and mass communica-
tion researchers.

Academic Freedom and the First
Amendment

Academic freedom and freedom of

speech and the press are alike in that
they are both “negative” as a freedom
Jrom external restrictions. Neither of
them is a “positive” freedom to accom-

plish a desired end.® The institutional
academic freedom indeed posits that
“universities should be kept largely
free of interference from outside forces,
including the government.”® The au-
tonomous notion of academic freedom
is the centerpiece of the constitutional
definition of academic freedom.”

The institutional autonomy ofuni-
versities is identical to the relationship
between the organized press and the
government under the First Amend-
ment. Chief Justice Warren Burger of
the U.S. Supreme Court stated: “The
power of a privately owned newspaper
to advance its own political, social, and
economic views is bounded only by
two factors: first, the acceptance of a
sufficient number ofreaders—and hence
advertisers—to assure financial success:
and, second, the journalistic integrity
of its editors and publishers.”®

Institutional press freedom is dis-
tinguished from “journalistic freedom,”
which allows freedom to working jour-
nalists from direction and interference
from news media owners.® Protection
of press professionals against media
owners is an almost improbable propo-
sition in the United States, though it has
been recognized in other countries in
varying degrees.

But the individual concept of aca-
demic freedom has been recognized
more expansively than has free speech
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as a First Amendment right. Professor
William Van Alstyne of Duke Law
School defined it thus:

Insofar as it pertains to faculty
members in institutions of
higher learning, “academic
freedom” is characterized by a
personal liberty to pursue the
investigation, research, teach-
ing,and publication of any sub-
ject as a matter of professional
interest without vocational
jeopardy orthreat of other sanc-
tion, save only upon adequate
demonstration of an inexcus-
able breach of professional eth-
ics in the exercise of their free-
dom.1°

Accordingly, academic freedom is
stronger than the general right of free
speechbecause universities arerequired
to support and help their faculty in
what they express or teach, although
they disagree with or object to it.

The crucial question about aca-
demic freedom is whether the distinc-
tion between the institutional and indi-
vidual concepts of academic freedom
has been recognized by the U.S. Su-
preme Court. Thus far, academic free-
dom for individual professors has been
accorded no textual “secure footing” by
the U.S. Supreme Court in the Gonstitu-
tion. Instead, it has been linked to the
freedom of expression clause of the First
Amendment and the due process clause
of the 14th Amendment. By contrast,
the Court has not given institutional
academic freedom a “specific constitu-
tional rationale.”’? Regardless, “All in
all, the number of first amendment cases
that explicitly mention academic free-
dom or that are in a line that links them
to academic freedom cases is rather
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small, and of that reduced number, a
considerable proportion does define
academic freedom in institutional
terms.”®

Why has academic freedom to date
failed to be recognized as an identifi-
able First Amendment right individu-
ally or institutionally—or both? One
possible explanation is that the profes-
sionally predominant definition of aca-
demic freedom focused on a violation
of academic freedom not as “something
that happened to a university” but as
“something that happened in a univer-
sity.”™ At the same time, it is derived
from American professors’ deliberate
and unintended tendency to
overgeneralize academic freedom be-
yond the sharply drawn boundaries of
its core rationale. More often than not,
professors have been reluctant to ac-
cept that “while a professor’s exercise
ofordinary civilliberties is not a special
subset of his academic freedom, aca-
demic freedom is itself a distinct and
important subset of First Amendment
civil liberty.”1s

HHS Institutional Review Board Rules
and Regulations: Protecting Research
Subjects at the Expense of Research-
ers?

In their report on the HHS rules on
IRBs, the AAUP committees on Aca-
demic Freedom and Tenure and on Gov-
ernment Relations stated:

We suppose it hardly needs to
be said that academic freedom
doesnot give its possessors the
righttoimpose any risk of harm
they like in the name of free-
dom of inquiry. Tt is no viola-
tion of any right, and so, in
particular, no violation of any
right that falls into the cluster

|

named by “academic freedom,”
for a university to prevent a
member of its faculty from car-
rying out research, at the uni-
versity, that would impose a
high risk of serious physical
harm on its subjects, and that
would in only minimal ways
benefit either them or the state
of knowledge in the field in
question.’®

In a similar vein, the AAUP said more
recently that because researchers are
professionally obligated not to harm
their subjects, “a university’s effort to
ensure that all researchers comply with
its human-subject regulations does not
offend academic freedom.”"”

Thus, the crucial question is not
whether the IRB rules violate academic
freedom but to what extent they are
balanced with academic freedom to con-
duct research. The balancing process
ought to be guided by the constitutional
framework of freedom of expression
while taking into account the “special
theory” of academic freedom.’®* The
U.S. Supreme Court, characterizing the
“essentiality” of freedom in American
universities as “almost self-evident,”

held:

No one should underestimate
the vital role in a democracy
that is played by those who
guide and train our youth. To
impose any strait jacket upon
the intellectual leaders in our
colleges and universities would
imperil the future of our Na-
tion.... Teachers and students
must always remain free to in-
quire, to study and to evaluate,
to gain new maturity and un-
derstanding; otherwise our civi-

lization will stagnate and die....
We do not now conceive of any
circumstance wherein a state
interest would justify infringe-
ment of rights in these fields.

As is often the case with agency
rules and regulations, the federal IRB
requirements allow considerable flex-
ibility for their applications. Nonethe-
less, some of them are overly vague and
broad, and others are lacking in proce-
dural fairness. In defining “research,”
for example, the IRB regulations apply
to “a systematic investigation ... de-
signed to develop or contribute to gen-
eralizable knowledge.”* Professors’ or
students’ interviews for news stories
may or may not fall into the type of
research relating to “generalizable
knowledge.”* If the experience of UNC-
Chapel Hill journalism and mass com-
munication faculty and students with
their IRB is an indication, a possibly
limiting interpretation of “generalizable
knowledgeable” to exclude research
from IRB reviews is not entirely reassur-
ing.*

The definition of “human subject”
is equally overbroad when it covers any
“identifiable private information” that
aresearcher obtains about a living indi-
vidual. “Private information” is infor-
mation about the “behavior that occurs
in a context in which an individual can
reasonably expect that no observation
or recording is taking place, and infor-
mation that has been provided for spe-
cific purposes by an individual and that
the individual can reasonably expect
willnotbe made public....”? Iftheright
of privacy standard for reasonable
people as human research subjects is
used to evaluate “private information”
under the HHS rule, the information
should be checked against what a “rea-
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sonable person” considers “highly of-
fensive” and of no legitimate concern.*

The HHS regulations exempt six
categories of research.” But the exemp-
tion of research that involves observa-
tion of public behavior is conditioned.
Also, disclosure of the identifiable in-
formation about human subjects in-
volved “couldreasonably place the sub-
jects at risk of criminal or civil liability
orbe damaging to the subjects’ financial
standing, employablilty orreputation.”2*
The denial of the exemption for re-
search is so vaguely predicated on what
Justice William Brennan of the U.S.
Supreme Court termed “surmise and
conjecture that untoward consequences
may result.”?

Research involving elected or ap-
pointed officials or candidates for pub-
lic office is exempted from IRB reviews.
It is not clear, however, whether the
public-official clause applies to former
office holders or political candidates.
The textual reading of the clause indji-
cates that its application is not so ex-
pansive as to go beyond current public
officials and political candidates. The
extension of the public-official category
to almost undefinable “public figures,”
asillustrated in U.S. libel law, will likely
carry unforeseen ramifications for the
intended distinction between review-
able and exempted research.

On the other hand, limitation of
exemption of IRB reviews to current
publicofficials and political candidates
only is unrealistically too constrictive.
It should be expanded to abroader range
of former office holders and candidates
and of non-governmental “public fig-
ures.” Libel law is instructive on this
issue. Passage of time itself does not, as
a general rule, render the status, con-
duct, or opinions of former government
officials less research-worthy.?

Oftentimes, it can be profoundly rel-
evant to research on current as well as
historical topics. Similarly, using “pub-
lic figures™ asresearch subjects deserves
to be exempted from review because
there is no basis in logic or policy for
differentiation between public figures
and public officials.”

What’s the practical value of the
exempted categories of research for
scholars? From an implementational
perspective, IRBs tend to err on the side
of caution. The AAUP asserted: “It
would be ... unsurprising to learn that
members of an IRB who have doubts
about whetheraresearch project should
be exempt favor classifying the research
as not exempt in order to avoid appear-
ing cavalier about risks to human sub-
jects. No one islikely to get into trouble
for insisting that a research proposal is
not exempt,”?°

Furthermore, the approval or de-
nial of the exemption status to an activ-
ity under the HHS policy on human-
subject research is entirely up to the
government: “Department or agency
headsretain finaljudgment as to whether
a particular activity is covered by this
policy.” As a consequence, if a re-
search activity is denied exemption, the
researcher has no right to appeal the
denial. No one is empowered to review
the validity of the department or agency
head’s decision on the exemption sta-
tus.

The HHS rule requires an IRB to
ensure that the “risks to subjects are
minimized” through use of the research
procedures that “do not unnecessarily
expose subjects to risk.”*2 The IRB must
assess whether the “risks to subjects are
reasonable in relation to anticipated
benefits, and the importance of the
knowledge that may reasonably be ex-
pected to result,”s

JournaLism & Mass Communication Epvcaror 106

But IRBs cannot consider the “pos-
sible long-range effects of applying
knowledge gained in the research.”*
The HHS’s ban on the long-term impact
of research for IRBs in reviewing re-
search is based on a sound policy justi-
fication. “If IRBs were to venture into
this kind of prediction, they would al-
most certainly be drawn into political
controversies to the detriment of the
research and of their own credibility,”
the AAUP stated. “[L]ocal IRBs are not
the proper forum of a debate about the
policy implications of research and, in
any event, the debate should occur af-
ter, not before, the research takes
place.”®

Nonetheless, how can the IRBjudge
the “reasonable” relationship between
the risks of research and its benefits to
its subjects? What about the IRB’s abil-
ity (or lack thereof) to evaluate the “rea-
sonable” expectation that knowledge
resulting from the research will be “im-
portant”? It should be no easy task to
answer these questions, regardless of
who are involved in IRBs’ decisions.
Most troublesome is the considerable
subjectivity and difficulty inherent to
the IRB’s evaluation of the importance
ofresearch. Thisisall the more so when
members of an IRB are not sufficiently
familiar with journalism and mass com-
munication.

Thus, the chilling effect of IRB re-
views on freedom of research through
self-censorship can be a major concern
forresearchers because the government’s
direct involvement raises “the specter
of the official control of opinion.” The
AAUP pointed out:

[Aln IRB review that seeks to
evaluate the importance of re-
search can lean in that direc-
tion if only because judgments

about the importance of re-
search are highly speculative.
From the perspective of the
scholar with so much at stake
in obtaining IRB approval, the
uncertainty about whether any
particularresearch project will
be considered important in re-
lation toitsrisks, and the vague-
ness of such an inquiry, may
dampen enthusiasm for chal-
lenging traditional habits of
thinking, testing new theories,
or criticizing social and politi-
cal institutions. Why chance
an IRB’s displeasure when a
more cautious approach is
likely, so the scholar might
plausibly reason, to secure
uncontroversial approval??

The “informed consent” require-
ment of the HHS rule, the “single most
important element” of the IRB review
process,® reads in part: “[N]o investiga-
tor may involve a human being as a
subjectinresearch covered by this policy
unless the investigator has obtained the
legally effective informed consent of
the subject or the subject’s legally au-
thorized representative.”?® The con-
sentrequirementis derived from a com-
mon-sense principle that “individuals
should be treated as autonomous agents
and ... that persons with diminished
autonomy are entitled to protection”
and “respect for persons requires that
subjects, to the degree that they are
capable, be given the opportunity to
choose what shall or shall not happen
to them.”#

In recognition of variance in the
need, nature, and practicality of in-
formed consent in social science re-
search, the HHS rule provides for waiv-
ers of informed consent. An IRB can
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approve a consent procedure that does

the elements of informed consent, or,in
some cases, waives the requirement al-
together. The IRB grants the consent
procedure if it finds that the risks to the
subject are minimal, that the wavier or
alteration will not “adversely affect the
rights and welfare of the subjects],”
and that without the waiver or alter-
ation the research could not “practi-
cally be carried out,”*

Nonetheless, the applicational ri-
gidity and inflexibility of the consent
requirement is characteristic of the con-
troversies surrounding the requirement.

research involved. This is highlighted
in journalism and mass communica-
tion research, which involves inter-
views, surveys, and working with pro-
fessionals. Professor Blanchard main-
tains: “Having to explain IRB proce-
dures to mass communication profes-
sionals damages the relationship im-
mediately, and makes our scholars ap-
pear as immature and poorly trained
individuals whoneed external supervi-
sion.”#

The HHS rule contains an expe-
dited review procedure for research that
poses no more than minimal risks to the
human subjects and for minor changes
in previously approved research. The
IRB members who are responsible for
expedited reviews of the research can
only approve the research, while a full
IRB is authorized to disapprove it.s
The expedited review procedure should
be contingent upon the review’s prompt-
ness, but no specific time limit is enu-
merated for the review. This problem-
atic element of the IRB’s procedure
should raise a red flag for those scholars
who have to endure delays in having
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notinclude, or that alters, some or all of

It is aggravated by the unfamiliarity of
the IRBs with the nature and methods of
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their projects approved.

The composition of IRBs is impor-
tant to researchers and the federal gov-
ernment. The HHS rule provides: “Each
IRB shall have at least five members,
with varying backgrounds to promote
complete and adequate review of re-
search activities commonly conducted
by the institution.” It mandates the IRB
to consider the diversity of its members
and theirrace, gender, and cultural back-
grounds and “sensitivity to such issues
as community attitudes.”®* The IRB
membership provision, however, might
create a “serious” threat to academic
freedom if IRBs give too much weight to
sensitivity of community attitudes to
research proposals.

The representation of journalism
and mass communication-sensitive
members on IRBs can be a corrective
measure for IRB reviews which may not
recognize the unique issues facing jour-
nalism and mass communication schol-
ars. One member with a background in
journalism and mass communication
should be better than none on IRBs, but
“one is too few.” This is because the
lone journalism and mass communica-
tion member will have difficulty con-
tending with “the homogenizing pres-
sures within the IRB for its members to
reach the same judgments in accord
with the same values.”ss

Journalism and Mass Communication
Research: A Unique Challenge for IRBs
In an editorial of Sept. 3, 2001,
Editor & Publisher suggested that aca-
demic journalists should not seek the
federal government’s approval of their
research, noting that “[w]orking jour-
nalists don’t ask for governmental per-
mission to report.”*®  The industry
magazine for U.S. newspapers con-
tended: “It’s time for journalism aca-

demics on every campus to cut the cord
to their IRB.”¥

Some faculty and students in jour-

nalism and mass communication may
be “either acquiescing meekly” their
IRB demands or “more often, enthusias-
tically participating in their campus
IRB.” Nonetheless, journalists in class-
rooms are more likely to challenge the
IRBrules onFirst Amendment grounds.
Or they arrange for the IRB to exempt
their research from review or to expe-
dite the review process.

A case in point: Faculty and stu-
dents at the UC-Berkeley’s Graduate
School of Journalism are notrequired to
have their research projects approved.
Theirresearch is considered not “gener-
alizable” by the IRB.* Likewise, the
UNC-Chapel Hill IRB does not review
research projects if they’re recognized
as “journalistic in nature.”® But aca-
demic journalists will face a conflict
with the IRBs when their human-sub-
ject work goes beyond its traditional
journalistic methods, purposes and pub-
lications.

The definitional confusion or
vagueness of “generalizable” in the HHS
rule ought to be eliminated as soon as
possible. More importantly, the inher-
ently victim-oriented broad interpreta-
tion by the IRBs of the “generalizable”
category of research needs to be re-
thought as a way to extend exemption to
a wider range of research projects on
journalism and mass communication.

The institutional proclivity of the
IRBs to claim sweeping authority to
scrutinize any research involving hu-
man beings also carries a high risk of
reaching over their limited expertise
and ability. The risk-averse IRBs are
often tempted to protect their institu-
tions and themselves, not necessarily

human subjects. In this light, the
litigational pressure, actual or perceived,
facing higher education and the “defen-
sive” role of the IRBs in confronting the
pressure are analogous to what media
lawyers do in their pre-publication re-
views of news stories. First Amend-
ment scholar Rodney Smolla stated:

One of the great temptations

for the attorney who regularly

counsels a media outlet,

whether it be a major national

publication or a small local ra-

dio station, is to resolve in ad-
vance all potentially danger-
ous story problems against the
client, and to counsel the cli-
ent not to run the story. Pre-
ventive counselingis obviously
one of the most important func-
tions of the media lawyer, but
in engaging in that counseling
the attorney ought to be sensi-
tive to the sometimes murky
line between legal advice and
journalistic or artistic judg-
ment.*®

The IRB’s assessment of how to
minimize the potential risks of research
to human subjects is liable to be magni-
fied in the eyes of those IRB members
who are trained neither in journalism
norinthe First Amendment’s guarantee
of press freedom from governmental
intrusion. When scanty attention is
paid to journalism and its research’s
seemingly justifiable value of making
people feel embarrassed and uncom-
fortable, few expect IRBs to show sensi-
tive reading to mass communication
research.

Professor Blanchard capsulizes the
distinctive value ofjournalism and mass

the interests of researchers and their

communication research to society:
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“There should not be a supercensor
sitting on top of the research project to
protect adults from embarrassing ques-
tions. Improvement in society ... often
comes about because embarrassing ques-
tions are asked.”s! Thus, the dynamics
of prior restraint in the IRB’s scrutiny of
research deserves to be jealously
guarded against when societal and po-
litical pressures on the IRB push its
journalism-insensitive members “irre-
sistibly toward unintelligent, overzeal-
ous, and usually absurd administra-
tion.”s?

Paternalism pervades the HHS rule
on IRBs. This is peculiarly surprising,
for paternalism as a rationale for gov-
ernmental role in speech regulation is
fast becoming passé.” And the govern-
ment-knows-better attitude in demand-
ing consent from research subjects tends
nottoadvance the intended objective of
the consent requirement but to frustrate
the research process. Its presumptu-
ousness not only turns off potential
research subjects; italso makes research-
ers look unprofessionally trustworthy.
The informed consent requirement
should be critically revisited. Its cost-
benefitanalysis, judging from its damp-
ening impact on journalism and mass
communication research so far, offers a
persuasive argument that research in-
volving professional journalists and
media-savvy public figures ought to be
exempted from review as a rule,

The procedural fairness and equity
of the HHS rule and IRB practices in
various universities should be called
into question when there’s no opportu-
nity for appeal when IRB decisions or
their decisional processes are in dis-
pute. As the AAUP cogently observed:

“An appeal of the decision of
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an effective IRB should be
rare, but the institution and
the IRB should be prepared for
it, so that both institutional
integrity and the rights of the
researcher may be pre-
served, 7

Last but not least, the frustrating
delys in the IRB review and the time-
consuming negotiations of suggested
changes in research proposals are not
matters of small magnitude, and they
thus should no longer be ignored. The
requisite promptness for the IRB in re-
viewing research proposals should not
be left entirely to the sole discretion of
individual IRBs. Rather, the time frame
for the review should be enumerated in
the HHS regulations. In case the IRB
makes no determination within the
specified time limit, the IRB’s inaction
might carry a heavy presumption in
favor of approval of the proposal as is.
Thus, theresearcher’s due processrights
then will more likely be guaranteed by
barring IRBs from moving too slowly to
make decisions on research projects.
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Service Learning’s Foothold in
Communication Scholarship

DAaNiEL PaNict AND KaTHRYN Lasky

An expanding body of scholarship
and other writing is emerging across
may disciplines that views service learn-
ing as an effective, and perhaps core
element of the higher education mis-
sion. James Applegate and Sherwyn
Morreale, writing as disciplinary asso-
ciation officers of the National Commu-
nication Association, suggest that fac-
ulty, students and communities will
continue to witness the proliferation of
service learning initiatives as univer-
sity service missions are “recast with a
new vision for community outreach that
matches the expertise and values of the
university with the needs oflocal, state,
national, and international communi-
ties.”!

It has not been clear to date how
much of an impact service learning
pedagogies have had among those who
teach journalism and mass communi-
cation. The journalism and mass com-

munication literature in this area is, in
comparison to other disciplines, small.
The study described below attempts to
address this imbalance.

Service learning has been defined
by several scholars whose theoretical
positions vary. Most acknowledge that
the essence of service learning is in its
ability to connect student involvement
to community outlets.? One of the more
inclusive definitions of service learning
is offered by the American Association
of Higher Education:

Service learning means a
method under which students
learn and develop a
thoughtfully organized service
that: is conducted in and
meets the needs of a
community and is coordinated
with an institution of higher
education and with the
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